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INTEREST OF AMERICAN CIVIL LIBERTIESUNION

The proper resolution of this appeal is a matter of substantial concern to the
American Civil LibertiesUnion of Florida. The ACLU is anaionwide napartisan
organkation of nealy 400,000 members dedcatd b proteding the fundamental
liberties and basic civil rights guaanteed by the state and federal Conditutions The
ACLU of Florida s its state affiliate and ha approximately 18000 members in the
State of Floridaalso dedicated to theprinciples of liberty and equdity embodied in the
United Sttes Condgitution and the Florida Constitution. The ACLU has a long
standing interestin proteding the privacy nghts of individuals and has paticipatd
in sonre ofthe nostimportantconstitutional cases bebrethe cours dedingwith such
protections. See. e.g. Griswold v. Connecticut, 381 U.S. 479 (1965)(striking down

Connecticut law forbidding use of contraceptives); Lawrence v. Texas us. :

123 SCt. 2472 (2003)(striking down Texas sodomy datute). In Florida, the ACLU
has paticipated in cases deding with theconditutiondity of lawsinfringing upon he
right to privacy guaranteed by the Florida Constitution as well. North Florida
Woman’'s Health and Counseing Servces,Inc,  So2d 2003 WL 21546546,
28 FlaL.Wkly. S641 (uly 10, 2003) (striking down Florida Paental Notice of
Abortion Act). Asamicus, the ACLU seks to vindicate theright of every citizen of

Florida to presewe their privacyin the cantents o their medical records.



SUMMARY OF ARGUMENT

A patient’s right to privacy in the contents of his or her medical records is
guaranteed by Article I, Section 23 of the Florida Constitution. Under Florida law a
patient' smedical recordscannotbedisclosed in any dvil orcrimind action unkssthe
patentis afforded a heang pursuantto Horida Satute Seciton 395.3025. At such
a proceedng the stte has he burdenof demonstrating thatit has a conpelling interest
in ob&ining therecords, that therecords soughtare relevant to its investigation, and
that there are no less intrusve means available to obfin the information nesded for
the investigation.

Obtaining medical records pursuant to a search warrant is not a substitute
authorized either by the Horida Constitution or the Horida legislature. A search
warrant provides ro mechanismfor a cairt to determine what portions o a patient’s
medcalrecord are elevant. Consequently suchaprocedure mayresultin disclosure
of treatments or conditions not relevant to any legitimate law enforcement
investigation and which could materially ham a paient's professiond, social, or
personal life. The existence of such a procedure could well chill the relationship
between dodorsand pdientswho mghtbeafraid of providing complete information
knowing that someday that information could end up in the hands o third parties.

Moreover, such information could be misused by stae officials in their dealings with



the subjects of their investigations. Indeed, in the record before this Court there is
compdling evidencethat the State Attorney has aready committed miscondud in the
handling of sensitive information pertaining to its investigation.

The ourtts of this State have recognized that therightto privacy is oneof the
mostimportantrights dtizens of Fbrida pessss,a ight which can only be saaificed
for themost compdling ofreasons The nterests at stake can only bepreserved if the
contents of a patient’'s medical records are revealed only as a result of a hearing
pursuantto Horida Satute 3%.3025, where the patentis dforded ndice and an

opportunity to be heard. The State herein must be compell ed to foll ow the law.



POINT I

OBTAINING PATIENT MEDICAL RECORDS THROUGH A

SEARCH WARRANT ISSUED IN AN EX PARTE PROCEEDING

VIOLATES THE RIGHT TO PRIVACY GUARANTEED BY

ARTICLE |, SECTION 230OF THE FLORIDA CONSTITUTION

1. TheFloridaConstitution Guar anteestheCitizensof this

StatetheRighttoPrivacyin Their M edical Recordsand
in Their Communicationswith Their Physicians

The Horida Gonstitution guarantes the privacy of conmunicaions betveen
patient and doctor. Article |, Secion 23 of the Constitution provides:

Every naturd person hasthe night to be let alone and free
from governmental intrusioninto the persons private life
except as otherwise provided heeein. This section shal not
be construed to limit the public's right of access to public
records and meetings as provided by law.

“I tisthis general rightto privacy that protects against the public disclosure of
private matters” In re T.W. 551 So. 2d 1186, 1191(Fla. 1989) (citing, Nixon v.
Administrator of Genemal Sens., 433 U.S. 425 (1977); Whalen v. Roeg 429U.S.589
(1977). “Thisright of privacy has been described as ‘the most comprehensve of
rights and the right most valued ly civilized man!” Rasnussen v. Souh Florida

Blood Sevice, Inc.,, 500 So0.2d 533 Fla. 1987)(citationsomitted) (uphoding

protecive arder on subpoena for identity of volunteer bloa donors). * “Article I,

! See Roe vWade 410 U.S. 113 (1973) wherein the Supreme Court
reaffirmed the privacy rights given by ourfederal conditution, by way of
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section 23, wasintenionally phrased in strong terms.” Winfield v. Div. of Paranutual
Wagering, 477 So. 2d 544,548 Fla. 1985) Recognizing the importance that the
citizens of this state attach to their privacy, the Florida Supreme Court has held that:

The right of privacy is a fundamental right which we

beieve demands the compelling date interest standad.

This ted shifts the buden d proof b the sate  justfy an

intruson on prvacy. The buden can be met by

demonstrating that the challenged reguation serves a
compdling date interest and accomplishesitsgod through

the use d the leastintrusive nears.

Id. at 547.
2. TheFlorida L egislature, in Recognition of the Greater
Level of Protection For Privacy Guaranteed by the
FloridaConstitution, Has Enacted a Specific Procedure
Governing the Release of Patient M edical Records
Florida Satute Seciton 395.3025 proscibes dsdosureof apaients medica
recordsin any civil or crimina adion in theabsnce of notice and a oppotunity for
the paient to beheard.?

In enaciing Florida Satute Seciton 3953025, the Fbrida Legislature balancel

the rights of paients to protect the contents of their medical records againgt the

penumbras in the Bill of Rights.

’Even T thelegislature had notspecifically ddineated procedures to be
followed, the Gonstitution itsdf would have equred preseazure notceand an
opportunity to be heard.



interests of law enforcement to obtin evidence needed in arimina investigation.
Statev. Johnon, 814 So2d 390,393(Fla. 2002) ThelLegislature recognized that the
procedural mechansmrequred urderthe satute—a subpoena ssued Ly a courtafter
notice to the afeded paty and an oportunity to be head-- provides far grater
protection t the paient than a warrant issued in an ex parte proceeding, stage
managed by invesigating agents ard prosecuors?

The relatonship between a docbrand hsorherpatientin ou society is ungue;
indeed, the level of trustattendantto thatrelationship can exceg thatbetveen even
a husband and a wife. A physicianis privy to the most private details of a persa’s
life, details which ocould be devastating to the paient's peasond, social, and
professiond life if revealed to third paties. During the couse of that relationship a
patient may seek treatment for a wide range of illnesses, unrelated to any condict

which might be of @ncern to law enforcement In seeking treamentfor aurinary trad

#Section 395.3025(4)(d), Florida Satutes,reads:

(4) Patentreoords ae mnfidental and nustnot be dsdosed
without consent of the person to whom they pertain, but appropriate
disclosure may be made withoutsuch consent to:

* * * *

(d) In anycivil or aiminal adion, unless ohemwiseprohibited
by law, upon heissuance of a subpoeafrom acourt of competent
jurisdiction and prope notice by the party seeking such recordsto the
patentor his orherlegalrepresntatve.
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infection, a patent may reveal detds o an exra-marital affair andbe tesedfor HIV
and dher sexually transmtted dseases The patent’s medica records nay reved
treament for depresson and details o suicidal thoughts a atempts not otherwise
disclosed from areview of the patient’s pharmacy records. Treatment for Hepatitis
C may disdose pasintravenos diuug usage.The patents medicd history may
disclose the fact that as ayoung woman the patient received an abortion or had a child
outof wedlock which was later putupfor adopton.No one oher than the paient and
his or her physician should be privy to this information absent consent of the patient.*

In upholding the use d a warrant to obtain Mr. Limbaugh’s medical record,
JudgeWinikoff found hat “TheCournt knows of no lessintrusve meansto obtin the
clearly relevantinformation than the methodsthe State employed hae.” (Order, page
4, paa. 8). This holding ignores the fact that only a Section 3953025 heang
provides a pocedure o eshblishwhether the saate has cemonstratedthatthe patient’s
medical records aretheleast intrusive means necessary to uncover evidence of acrime
asrequred bythe Horida Gonstitution and he decsional law; means which, like a

scalpel, are crafted to provide the stae with what it genuinely needs, without totally

*Florida Statute Sedion 455241@2) also, “provides for abroad physcian-
patentprivilege ofconfideniality for a patents medicd information and a imited
exception to the privilege br disdosureby a deendantphysician in a nedicd
negligence atonin orderfor the plysician b defend rersdf.” Acost v.Richter,
671 So. 2d 149 (Fla. 1996).



destoying the patient’s privacyrights. See Argument Point II.
3. An Ex Parte Warrant Does Not Offer the Protections
Demanded by the Constitutional Right of Privacy and
as Set Forth by the Florida L egislature
A warrantissued in an ex parte proceedng provides ro asswance that ratters
unrelated to acrimind investigation will notend up n the handsof third paties or
otherwise misusal by date agents. A search warrant is the most intrusve means of
obtaining evidence. It permits law erforcement officersaccessd all of the patiert’s
records, not just those relevant to the state’s investigation. Once the evidence is
obtained by law enforcement officers, there is no judicial supervision ove howlong
theinformation is kept, how theinformation is secured, or how it is used, discussed,
or disclosed to others by those in its possession. A search warrant is achainsaw in its
breadth. When welded ly the sate,it does nd merely cutthrough a paient s privacy
to obtain the information the shte claims it needs, it destoys the patiernt’s
constitutionally protected right of privacy as well.®

Sedion 3953025 provides a mechanism to sdisfy the state’ sinterests without

also placing in jeopady the paients relationships or livelihood.With noice to the

5This Court’s decision in State v. Viatical Servces, 741 So.2d 560 (Fla. 4"
DCA 1999)isingpposte. As this Court specifically noted, the paients in Viatical
waived their right to privacy in their medical records when they sold their
insurance policy to the company. No waiver of privacy rights is presented heein.

8



affected paty and an oppotunity for the affected paty to beheard, a coutis in a
position to determine whatrecords ae genumnely needed ly the sate and can either
order that the physician only disclose tose prtions o those record which are
relevant or can ader that he patent’'s recads ke turned over to the caurt for in
camerareview and redaction if necessary. Asto thosrecordsordered produced to the
state, the cout can sue potedive ordes overhow the records ae to be maintained
and sibject any imprope disclosure to contempt. Finaly, the court can insurethat
afterthe invedigatonis concluded,any reeords nd aready made pullic are returned
or desroyed presaving the right of privacy b the fulled extentpossble.

Thus while acriminal investigation may constitute a owmpellin g state interest,
that interest alone is not sufficient to compel the production of a particular record in
the face of an objection. See e.g. State v. Johnon, supra, (before disclosure of
medica recoords, State must denonstrate compelling need byshowing a dea
connection betweenillegal acivity andeach @tient whose prvacyhas leeninvaded).
As the Fifth District Court of Appeal has hdd:

Without the intervention of an impartial magistrate to
determine relevancy, the notice of hearing to the patient is
meaningless. The ourt is relegated to bang arubber
stamp forthe sate. The @urt mustact asashield to protea
the patents nght to privacy by deemining wheter
medicad records ae relevant to a pendhng criminal

investigation. Thisrole of thecoutt is extremely important
because persond and poentially embarrassing information

9



contained in the medical records may be disclosed. This

invasion of a paient's privacy can only occur after the

court finds a compdling state interest and tha the

information is rekevant. Florida’s constitution has a ery

strict prohibition ganst govanment intruson into the

private lives of its citizens and, by implication, their

medcal record.
Hunter v. Sate, 639 So. 2d 72, 74 (Fla. 5"DCA 1994); Seealso Satev. Cashrer, 819
So2d 227,229 Fla. 4" DCA 2002) (where patient objects to the issuance of
investigatory subpoeafor medical records, the “state hasthe burden and oblgation
of demondrating the relevancy of therecordsrequested” at an “evidentiary hearing”
before the subpoena may issue); State v.Rutherford, 707 So.2d 1129, 1131 (Fla. 4"
DCA 1997)(en banc)(where here s anobjection to disclosure of medical recads,
“state has he abligation and burdento demonstrate rekevancy, via evdence,; before
a stbpoena may issLe).

4. The Statutory Scheme Governing Production of
Medical Records Protects Against Misuse of the
Information by State Agents
Sedion 3953025 also serves to protect the bdance of power beween the

individual and the stte. As dscussedabove, once he shte has dtained a patient’s
complete medicd records trouch the ise d a ach warrant there is no pdicial

supervision over how that evidence is used. Even where there is probable cause to

believe hatevidence of arime is mntained n sone porton of thosereoords,it may

10



well be the other information found n those records which provides the state the
ammunition it needs to coerce an individual into capitulating to law enforcement.
Suchan abseof gate powers is notmerely hypothetcd; itis vividly illustrated
in thisvery case. The sate does notdispute that dunng the course of itsinvestigation
of Mr. Limbaugh, high ranking officials in the Sate Attorney’s Office (TR. 42-44)
leaked dédails of its investigation to ABC News, (TR. 37), USA Today (TR. 37-38)
and he National Enquirer. (TR. 38). Moreover, upon the execubn of the sarch
warant, the afidavits aupporting the warants were filed in the ckrk’s office,
revealng the evdence it had uncovered cmcerning Mr. Limbaugh (TR. 35-36).
Disdosingsuch evilencem advanceof filingchages s virtually unknown in ciminal

practice.

Contrary to theargument advanced bythe state that such condud is irrelevant
(TR. 39), the state’s willingness to try its case in the media denmondrates why the
safeguadsfound n Setion 3953025 are  important and why the state cannotbe
trusted © proted the privacy nghts ofthoseit also £e&ks to proseute when t sazes
evidenceex parte.

In Klossett v. State, 763 So. 2d 1159, 1160 (Fla. 4" DCA 2000), this Court

ordered suppression of evidene obtained in violation of the notice provisions of

11



Sedion 395.3025. Syppressionwasordered even hough the eror wasnot intentonal
but rather the result of negligence. Id. at 1161. By contrast, the violation of the statute
herein was knowing and intentiond. Similarly in Stte v. Johnn, 814 So.2d 390,
395 (Fla.2002) the Horida Supreme Court held that state d@torney’s subpoena pover
unde Sedion 2704 cannot be used to ovearide the notice requirement of Sedion
3953025. Thus ourts that have ®nsdered even lesser violations of Sedion
3953025 hae found sippression of evidence necessary. The trial court’s finding,
herein, that the prosecutors acted in good &ith is nather plausible norrelevant. Nor
IS it even a permsdble isue for judicial sautiny since he sate mustbe conpelled
to comply with the law in all instances.

In the instantcasg the tial courtfound thatany volation of the staue was
hamless, since he reoords were saked and lhe afeded paty notified and aférded
an opportunity to object But as we have seensince he ertirety of Mr. Limbaugh’s
medical records were seized by date law enforcement agens, they were aready
exposedto Mr. Limbaugh’s entre medcal history by virtue o the search pcess
itself. Evenif in this partticular case, as a result of the notoriety of the subject, the
invesigators kep their eyes closedand shoved the record in an envelope before
anyone could take a peak at them, there is no procedure mandating such protection in

therun ofthemill case. Theaveragecitizen in Floridais simply notgoing o knowof

12



the state’s investigation until and unless charges are filed, or if the information is
somehow releasedo other third parties andhe citizen sufers sone tangible injury
such aghe lossof ajob or digibility for heath orlifeinsurance. The asrerage ctizen
IS not going o be afforded an oppotunity to ask a court to limit the scope of the
state’s intrusion into his medical records. The average citizen is not going to get a
court to exercise any supevision ove the state’s use of his medical records. Thus
even if Mr. Limbaugh suffered no ham as a result of the state’s action heein, the
aveiage ctizen will neverknow whetherhe or ie wasso fortunate.
5. The Court Erred in Confusing the Standard of Proof
Required for Issuance of a Search Warrant and the
Showing of Relevancy Required for Issuance of a
Subpoena for M edical Records
In upholding the use d a warrant to obtain Mr. Limbaugh’s medical record,
Judge Whnikoff confused the inquiry required for the issuance of a warrant and that
requred fo the issuance of a sulpoena for a @tient’s medcal record. (See Qder,
page 3 para 6). The fad that the stamlard of proof required for a warrant, probable
cauwse,is geater thanthatrequredfor asubpoena, does rot meanthata warrart offers
a gredaeror even an egivalentlevelof protedion. Thisis be@ausethe isues nvolved
In issuing asearch warrant are smply notthe same as those involved unde Sedion

3953025.1n the case of a warrant, a court must be satisfied that there is sufficient

cause to beleve evidence of a aime will be found ata certain location; in the case of

13



a subpoea for medical records, the court mud determine wha part, if any, of the
contents of medical recordsis the state enitled to. No matter how much evidence the
state has that a suspect has committed a crime and that some evidence of that crime
Is contained in his medical records, that does not relieve the court of its responsibility
to afford the afeded paty an qportunity to be head asto the sope ofthe matenal
to be dsclosed For exanple, in a case \were he state can estalslh probable case
to believe hat a sispects medica records ontain evidence hat the suspetcwas
engaged in insurance fraud, say through s$aging automobile accidents, no level of
cause, be it probable cause or proof beyond areasonable doubt, should permit the state
accessto recordsthatreved thatthe sispectcarriesa rare gene ér adeady inhernted
disease.
6. The Court Erred in Holding that a Warrant was an
Alternative to a Subpoena for Obtaining M edical
RecordsWhich Did Not RequirePre-SeizureNoticeand
an Opportunity to Be Heard
Havingfailed to recognizethesignificant differences beween ob&ining pdient
records tirough a warrantand dtaining those same records tirough a subpena saued
after notice and hearing, Judge Winikoff held that there was no authority that would

require acourt “to appy theprocedures s outin Se¢ion 3953025,Fla. Stat. (2003)

to search warrans.” (Order, page 4, paa. 7). Undelying the Court’s opinion, is the

14



view that a sarch warrant co-existswith Se¢ion 3953025 & an dternative meansof
obtaininga patent s medica records.The flawin the Gourt’s analysis is denonstrated
by a airsory review of the languageof Sedion 395.3025. The satute requresnactice
and an opportunity to be heard ‘in any civil or criminal acion.” Had the legslature
not sought to restrict the state’s ability to obtin medical records in ciminal
investigations the legislature would not have included crimind actions within the
purview of thestatute. Plainly, where a paient' s medical recordsarebang sught the
law requires the state to use the procedures found in Section 395.3025. There is
simply no authority that allows the state to ignore thelaw in favor of more intrusive
mears. Nor is there authornty for a circuit court to carve outan exception where the
legislature did not create one.

The mling bdow compoundsits error by ignoring fundanental canons of
statutory construction. “It is awell-known principle o statutory construction that‘a
specific statute covering apaticular subject area controls over a statute covering the
sane ard other sibjects in more gereralterms.” Engneering Contractors Assn of
South Florida, Inc. v. Broward County, 789 So. 2d 445, 451 (Fla. 4th DCA 2001).
For that reason, the Legislature’s specific direction to obtain medical records only
after notice and hearing supersedes and displaces its more general grant of authority

to oltain evidencethrough ex pate warrant;'a spedfic gatute covering a paticular

15



subject area aways controls over a statute covering the same and other subjects in
more gereralterms.” McKendry v. Sate, 641 So. 2d 45, 46 (Fla. 1994).
The trial court ruling also “runs caunter to the frequently-citedrule of satutory
constuctionwhich recognizes thatalater statute dealng with aspedfic subjed takes
precedence over an earlier statute covering the same subject in general terms.”
Anstad v. Cox Broadasting Compay, 500 So. 2d 197, 201 (Fla. 1st DCA 1986); see
also Tribune Co. v. School Board of Hillsborough County, 367 So. 2d 627 (Fla.1979);
Brescher v. As®ciates Financial Sevices Co., Inc., 460 So. 2d 464 (Fla. 4th DCA
1984); Strahl v. Srahl, 431 So. 2d 729 (Fla. 3d DCA 1983); Marston v. Gainesville
Sun Puhishing Co., Inc., 341 So. 2d 783 (Fla. 1st DCA 1976). Section 395.3025 is
both more specfic andmorerecent thanthe satutory auhorization for the issuance
of seach warrants. Accordingly, the courtshoud corstrue it aswritten,holding that
the legislature meant what it sad when it required the state to proceed through
subpoena afer naice ard a hearing in order © obtain patient medical record.
7. TheUseof aWarrant toObtain M edical Records Could
Have a Profound and Negative Effect Upon the
Relationship Between Doctorsand Patientsin the State
of Florida

Pemitting the sate to proceed by way of aserch wamrant could have a

significant chilling dfect upon he relationship beéween dodor and paent and

interfere with thedocbr’' sability to accurately diagnos and treat illnesses. Knowing
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that any information disclosed could find itself in hands of an investigator or
prosecutor, a paient may hesitate to provide complete or acurate answers to his or
her physician’s questions. This could seriously erode the doctor-patient relationship
and interfere with the quality of medicine practiced in this state.
POINT Il
SECTION 395.3025 AND THE FLORIDA
CONSTITUTIONREQUIRETHAT ATRIAL COURT
DETERMINEWHETHER THE DISCLOSURE OF A
PATIENT'SMEDICAL RECORDSARETHELEAST
INTRUSIVEMEANSAVAILABLEFORTHESTATE
TO OBTAIN EVIDENCE NEEDED FOR ITS
INVESTIGATION
As discussed in Point I, a Section 395.3025 hearing is the sole statutorily
recognized procedure to obfin a paient's medical records for use in a crminal
invedigatonof the patent Beforesuch gproceading, the patentmustbe gven rotice
and dforded an oppotunity to beheard in respons to the state. The gate has the
burden of establishing (1) that the state hasa compéeling interest in obtining the
records,(2) thatthe records soght are relevantto the sate’s invegigaton, and (3)that
obtaining the recordsby subpoenais the leastintrusive means of obaining evidence

needed for the state’s investigation.

Asnoted in Pointl, unde thecase law, alegitimate crimind investigation is by
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definition a compellin g state interest. Johnson, supra at393° In the instant case the
ACLU does not take any postion on he legitimacy of the criminal investigation
herein. However, asdemonstrated above, a Section 395.3025 proceeding is the only
mechanismrecagnizedby law for a cout to detemine whetherthe recads saght are
relevantto thatinvedigation. In this ase, the reoord refleds thatthe tial courthas

never seen the records and has thus had no occasion to determine whether there is

6 Johnson's pronoun@ment on this point (“the control and prosecution
of crimind activity is acompeling date interest") should notberead too boadly.
Although not raisedbelow, a literalreadingof Johnon raises seriousquestions
abou the right of privacy and he paver of the sate to crede excepions to that
right based upon alesser standard than compédling date interest. The power of the
state to criminalize conduct knows few bounds. Except for conduct that is
affirmatively proteded bythe constution, all the sate neels © make @nduct
crimind unde its police power is arationd basis. Thus,legislation that passes the
rationd basis test becomes the compéelling date interest that overrides theright of
privacy.

Can it bethat the state can obtin medical records despite theright of
privacy becausé claims thoserecords ae relevantto a ciminal invedigation that
needonly pass he ratonal bass test? Does hat bear onthe aralysis a tial court
should condud in the subpoeahearing?Does it matter whether the records sought
are limited b the realt of, say, a blbod alcohd ted or, insteal, asin this as,
statements made by he paientin corfidence ¢ his physician?

Johnsn did notneed to address these kindsof questionsbecause the
underlying criminal activity - manslaughter - presented a clear case of harm to
saciety satsfying a canpelling state intereststandard. Whether Johnson's
pronouncenment applies ewally to all crimes may be a bpic to be cansidered as a
matter of first impression in thetrial court upon emand. The utimate prosecution
of Rush Limbaugh for the legislatively created crime of "doctor shopping" to
support his self-admitted addiction to prescription pain medication may raise this
very issue.
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material containedin the patient’s recads which would not be rekevant to the sate’s
invedigaton. Moreover, underthe @ law, the gateisrequred b denonstrate that
even asto those recordsdeemed relevant, that obtaining those recordsfrom thedodor
is the least intrusive means avail able to obtain the information it needs. Winfield,
supra at 547. Should this Court agee hat the state nust be arderedto return Mr.
Limbaugh’s medical recordsto his physicians, at any further proceedings pursuant to
Sedion 3953025,the state must berequired to shoulder its burden of demondrating
firstthat the recor@d saight are elevant’ and secomnl thatit has  other mears stort
of obtaining the paient’ srecordsfromthephyscian to unover theevidence it needs

for its investigation

CONCLUSION

Whether the Sate utimately prevails in its effors toobtain Rush Limbaugh’s

" Since JudgeWinikoff never examined Mr. Limbaugh’s medical records, he
failedto appreciate the dfference ktweenthe probity of medical record in theory
and the rekvance d Mr. Limbaugh’s acual record in the files d his physicians.
(TR. 49).

8 Judge Winikoff also erredin placing the burdenupon the atorneys for Mr.
Limbaugh to show the existence of least intrusive means rather than upon the state
to shawv thatit had exlaustve al otherreasonabé means (TR. 49). Plainly, under
the case law it is the State which must shoulder this burden. Winfield, supra, at
547. Moreover, only the state isin the postion o aticulate what means might be
avail able since the defense will rarely know enough about the state’ s investigation.
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medicalrecord is o no of concern tothe ACLU. Rather,we seeklo vindicat ewery
Floridian’s right to privacy by ensuring that the State is required to comply with
carefully crafted proceduraprotedions requred bythe Gonstitution and elineaed
by the Legislature. In peamitting the state to obtin medical records by warrant, the
courtaded beymd its authority, effedively re-writing the law. The lggislature has
already bdanced thecompeting intereds and creaed a satutory sdheme thatpreseved
a paient’'s right to privacy without sacrificing the state’s interests in investigating
alleged wrongdoing. Fundamentally, the circuit court erred when it sought to

substtute its judgmentfor thatof the Horida Legislature.

Respectfully submitted,

Jon May, Esq.

AutoNation Tower

110 SE 6" Stred

Suite 1970

Fort Laudedde, Fla. 33301
Fla. Bar No. 276571
954.761.7201voice
954.767.8343 fax
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